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ORDER

Held: The tria court properly denied motion for judgment notwithstanding the verdict
where the evidence raised factual and credibility determinations that were the
province of the jury, and properly denied motion for new trial where the jury’s
general verdict could be sustained on an alternate ground. However, thetrial court’s
entry of summary judgment for defendants on the negligent hiring claim was error
and must be reversed.
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11  Theplaintiff, Maribel Navarete, was sexually assaulted by a staff person when she was a
resident inafacility operated by the defendants, which areavariety of corporationsand apartnership
that together own and operate Linden Oaks Hospital at Edward. She brought suit, alleging general
negligence, negligent hiring, negligent retention, and negligent supervision. Thetrial court granted
summary judgment in favor of the defendants on the negligent hiring claim. After ajury tria, the
jury returned a verdict for the defendants. The trial court denied the plaintiff’s posttrial motion
seeking judgment notwithstanding the verdict or inthealternativeanew trial. The plaintiff appeals.
We affirm in part and reversein part.

12 BACKGROUND

13  Therecordinthiscaseislarge, and much of it isnot directly relevant to the issues presented
on appeal. Accordingly, we provide here only a general overview of the evidence. Additional
evidence relevant to each issue raised on appeal isincluded in our analysis of that issue.

14  From October 2002 until June 2003, the plaintiff was aresident of the Extended Care Unit
(ECU) at Linden Oaks Hospital. Linden Oaks was part of the Edward Hospital complex, and was
owned by the defendants. The ECU wasintended asaliving situation for adolescentsin the care of
the Department for Children and Family Services (DCFS) who were not appropriate foster care
placements but did not need inpatient psychiatric care. Linden Oaks provided care for each
adolescent resident of the ECU pursuant to a contract between the defendants and DCFS.

15 Linden OaksHospital employeesunderwent regular training, including training on avoiding
inappropriate contact with patients. Part of this training included a review of Linden Oaks
Boundary Violation Prevention Guidelines and a discussion of the policy contained in those

guidelines. Theguidelinesincluded a“ policy of non-fraternization with current and former patients’
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and provided that staff should not enter theroom of apatient of the opposite sex unlessaccompanied
by another staff person, and the door to a patient’s room should not be closed while a staff person
was inside.

16 In November 2000, Linden Oakshired Khalifah Shabazz asamental health counselor on the
ECU. Although he did not disclose it on his application for employment, Shabazz had a criminal
record, under his original name of Jeffrey McGee. He had been working at aDCFSfacility before
hewashired by Linden Oaks. Shabazz wasalarge man: hewassix feet, six inchestall and weighed
over 600 pounds. Shabazz’'s duties on the ECU included stopping fights, and talking with and
counseling the residents. His annual employment reviews were good, and his co-workers viewed
him favorably.

17  Whentheplaintiff entered Linden Oaksin October 2002, shewas 17 yearsold and had been
under the guardianship of DCFS for three years. The guardianship came about following the
disclosurethat the plaintiff had suffered years of sexual abuse at the hands of her uncles, beginning
when shewasfiveyearsold. Shewasremoved from her family dueto thefamily’ srefusal to accept
her disclosures and was placed in a series of foster homes. She ran away from her foster homes
repeatedly and, unable to return to her family’s home, lived on the street for periods of time,
occasionally engaging in prostitution during these periods. She was diagnosed with depression and
post-traumatic stress disorder (PTSD) and had engaged both in self-mutilation (cutting herself) and
fighting with her peers from timeto time. She had been hospitalized for psychiatric care on at |east
two occasions since becoming award of the State. Nevertheless, theplaintiff wasintelligent and was
seen as relatively high-functioning. Her placement at Linden Oaks was intended as a possible

transition to independent living after she turned 18.



2011 IL App (2d) 100614-U

18  In December 2002, shortly before Christmas, Shabazz entered the plaintiff’s room on the
ECU during the early morning when she was sleeping, closing the door behind him. According to
the plaintiff, Shabazz removed her bedcovers and began performing oral sex on her. Hethen asked
her to perform oral sex on him, and she did so. The plaintiff testified that Shabazz’' s conduct took
her back to when she was small and her uncles abused her, and made her feel helplessin the same
way. She did not think she could resist Shabazz or that she would be believed if she reported the
incident. She did not tell anyone about the incident. About two weeks later, the same thing
happened again. On a third occasion on January 10, 2003, just before the plaintiff’s eighteenth
birthday, Shabazz again entered the plaintiff’sroom and closed the door. Thistime, after Shabazz
performed oral sex on the plaintiff, hetold her that he wanted some sex, and the plaintiff got on top
of him and had intercoursewith him. The plaintiff estimated that Shabazz wasin her room for about
15to 20 minuteseach time. Throughout this period, hewould leave money and giftsfor the plaintiff
in her room.

19  Ononeof these occasions, Shabazz was observed entering and leaving the plaintiff’ s room.
Near the end of the night shift, Darlene Sue Cachey, a counselor on the ECU, was at the nursing
station at the end of the hallway where the patients' roomswerelocated. Shabazz, who worked the
next shift, camein early. He spoke with Cachey and then went down the hall. Thomas Cothran,
another counselor onthe ECU, was at adesk in the middle of the hallway. Shabazz approached him
and told him that Shabazz wanted to givethe plaintiff aCD. Shabazz worked at aradio station and
often brought the ECU residents CDs. Shabazz then entered the plaintiff’ sroom and shut the door.
Not long after Shabazz had left the nursing station, Cachey received a phone call from Patricia

Keller, the ECU’ s supervisor. Keller wanted to speak with Shabazz. Cachey stood up and looked
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down the hall but did not see Shabazz. Shetold Keller that Shabazz had been there but that she did
not know where he had gone. Keller said shewould talk to Shabazz later. Cachey hung up, and then
went down the hall to where Cothran was sitting. Shetold Cothran the phone call wasfor Shabazz,
and Cothran told her that Shabazz wasin the plaintiff’ sroom, giving her aCD. Cachey saw that the
door to the plaintiff’s room was closed, and commented to Cothran that she didn’t think that was
right, saying, “I think he knows better than that.” Shabazz then came out of the plaintiff’s room.
Cachey thought it waslessthan four or five minutesthat he had beenin there; Cothran estimated that
it had been 10 or 15 minutes. Both Cothran and Cachey recalled that Shabazz was sweating and
grabbed a towel from a supply in the hall to mop himself off. However, they both testified that
Shabazz normally sweated alot dueto hissize. According to Cachey’ slater statement to police, she
also thought Shabazz |ooked “ guilty” when he came out of theroom. However, neither Cothran nor
Cachey asked Shabazz why he had shut the door while hewasin the plaintiff’ sroom, or went in and
checked on the plaintiff. Neither of them reported the incident to a supervisor.

110 The evidence was conflicting as to the date when Cothran and Cachey saw Shabazz in the
plaintiff’sroom with the door shut. Both of theminitially told policethat it wasin December 2002,
just before Christmas, and that the CD Shabazz took into the plaintiff’ sroom was a Christmas gift.
When they were cross-examined at trial, however, they stated that they could have been mistaken
and theincident could have occurredin January, beforethe plaintiff’ shirthday. The plaintiff herself
initially told police that the CD given to her by Shabazz was a birthday present, suggesting that
Cothran and Cachey observed the third incident on January 10, 2003. However, at trial, she stated

that Shabazz had given her the CD before Christmas. She also testified that, after Shabazz |eft the
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room on the first occasion, she went to the door of her room, looked out, and saw Cothran and
Cachey in the hallway. They did not question Shabazz and she did not try to tell them anything.
111 Although the plaintiff did not tell staff about Shabazz’' s sexual encounterswith her, another
ECU resident learned of them and told ECU staff about them on February 11, 2003. The plaintiff
initially denied that Shabazz had become sexually involved with her. However, on February 20, the
plaintiff admitted that the incidents had occurred. The Naperville police were called and began a
criminal investigation. Linden Oaks suspended Shabazz pending investigation. Shabazz was
eventually convicted of criminal sexual assault. The plaintiff remained aresident of the ECU until
June 2003, when she was transferred into an independent living program.

112 InMay 2005, the plaintiff filed apersonal injury suit against the defendants. As amended,
the plaintiff’s complaint stated claimsfor general negligence, negligent hiring, negligent retention,
and negligent supervision. The defendant moved for summary judgment on all of the claims. The
trial court granted summary judgment on the negligent hiring claim, but allowed the remaining
claimsto proceed totrial. A jury trial washeld from November 2 to November 10, 2009. Thejury
returned ageneral verdict infavor of thedefendants. After thetrial court denied her posttrial motion,
the plaintiff filed this appeal.

113 ANALY SIS

114 Motion for Judgment Notwithstanding the Verdict

115 Onapped, the plaintiff challengesthree of thetrial court’srulings: its denial of her motion
for judgment notwithstanding the verdict; its denial of her motion for anew trial; and its grant of
summary judgment in favor of the defendants on her negligent hiring claim. We begin with the

plaintiff’ sargument that shewasentitled to ajudgment notwithstanding theverdict (judgment n.o.v.)
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because the testimony at trial established that the defendants employees failed to follow the
boundary guidelines and failed to report Shabazz’ s violations of those guidelines, resulting in harm
to the plaintiff. “A directed verdict or judgment n.o.v. should be granted only when ‘al of the
evidence, when viewed in its aspect most favorabl e to the opponent, so overwhelmingly favors|the]
movant that no contrary verdict based on that evidence could ever stand.” ” Lazenby v. Mark's
Construction, Inc., 236 111. 2d 83, 100 (2010), quoting Pedrick v. Peoria & Eastern R.R. Co., 37 I1.
2d 494, 510 (1967). Like summary judgment, judgment notwithstanding the verdict should not be
granted where reasonable minds could differ as to the inferences or conclusions to be drawn from
the facts presented. 1d. Our review of thetrial court’ sdenial of the plaintiff’s motion for judgment
notwithstanding the verdict is de novo.

116 Theplaintiff arguesthat the evidence, including thetestimony of the defendants’ current and
former empl oyees, unquestionably established that Linden Oaks' policy against boundary violations
was not enforced on the ECU. We agree. The written policy, which was admitted into evidence,
stated that “[s]taff members of the opposite sex from the patient should be advised not to enter
patient rooms [sic] unless accompanied by another staff person, if possible’; that “[t]he patient’s
door should never be closed when astaff member isinthepatient’ sroom”; and that “[a] ny employee
who has reason to believe that a boundary issue or violation has occurred must report this
immediately” to asupervisor or thedirector of nursing. Dr. David Bawden, the defendants’ expert,
stated that hospitals have an institutional obligation to uphold their own policies. 1t was undisputed
that Shabazz violated the policy by entering the plaintiff’s room alone on several occasions and
remaining inside with the door shut. It was also undisputed that although Cothran and Cachey

witnessed this boundary violation on one occasion, neither of them reported it to anyone. Cothran
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testified that, when hefirst began working on the ECU, he saw violations of the boundary policy and
was bothered enough by them to ask his supervisor, Keller, about them. Keller told him that things
were “handled a little different” on the ECU. Cachey testified that the reporting of possible
boundary policy violationswas|eft to the discretion of the counselors. Jane Mitchell, Linden Oaks
former administrative director for nursing, stated that she did not reprimand Cothran or Cachey for
failing to report Shabazz’ s presence in the plaintiff’ s room with the door shut because the incident
was “not unusual.” Taken together, this evidence establishes that the boundary policy was not
enforced on the ECU. Indeed, there was no evidence to the contrary.

117 At trid, the defendants offered various rationales for the failure to enforce the policy.
Cothran said he was told that the ECU was different because of the residential setting and agoal of
making the ECU more home-like. Inaddition, staff weremorelike parents, and sometimes apatient
would have a better therapeutic rapport with staff members of the opposite sex. Other witnesses
echoed theserationales. However, Brent Horlock, atherapist onthe ECU who wasal so the presenter
ontheboundary policy at staff trainings, testified that whilethe ECU was designed to beahome-like
environment with the staff acting as parents in some ways, it differed from an actual home in that,
in a family’s home, the parents could go into the children’s bedrooms. The implication of this
testimony was that, on the ECU, staff were not permitted to enter the patients rooms. Moreover,
none of the witnesses testified that it was reasonable for ECU staff to not to enforce the boundary
policy so as to make the unit more home-like. To the contrary, Mitchell testified that the policy
applied to all unitsin the hospital, that there was no written exception or addendum regarding the
ECU, and the only exceptionsto the policy that sheidentified related to emergency situations. Dr.

Christopher Sinnappan, themedical director for the ECU at thetime, testified that when Cothran saw
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Shabazz emerge from having been in the plaintiff’s room with the door shut, Cothran should have
asked Shabazz what he had been doing and then immediately reported the incident to a supervisor.
Similarly, Dr. Deanna Jasek, formerly one of the plaintiff’ stherapists on the ECU, stated that if she
had seen the incident she would have felt the need to report it. Dr. Bawden testified that, under
Linden Oaks boundary violation policy, it would be a violation of that policy for a male staff
member to enter afemale patient’ sroom and close the door, unless it were atemporary responseto
an emergency. Thus, the evidence overwhelmingly supports the conclusion that the defendants
failed to enforce the boundary policy, both in general and specifically with Shabazz, and thereby
breached their duty of care.

118 The defendants argue that, even if the evidence established that they failed to enforce the
boundary policy and that thiswas abreach of their duty, the plaintiff was also required to prove that
this failure was the proximate cause of harm to her, and the evidence regarding this issue does not
meet the “ overwhelmingly favorsthe movant” standard. Our review of therecord confirmsthat the
evidence raised a factual question regarding whether Linden Oaks' failure to enforce its policy
harmed the plaintiff.

119 The plaintiff’s own testimony regarding the effect of her encounters with Shabazz was
conflicting. Shetestified that she had not been cutting herself or fighting with other residents of the
ECU before the assaults, but began doing so afterwards. However, she acknowledged that she had
engaged in these behaviors before coming to Linden Oaks and was viewed as being at risk of
resuming the behaviors when she transferred to Linden Oaks. In fact, on her first day at Linden
Oaks, shephysically attacked her caseworker. Regarding her immediate reactionsto the encounters

with Shabazz, the plaintiff stated that, after each assault, she threw up and took hot and cold
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showers. However, she also acknowledged that she had mixed feelings about Shabazz’ s attentions,
wrote in her journal that they had discussed marriage, and wrote him alove poem. Neither before
nor after the incidents were disclosed did the plaintiff talk to Linden Oaks staff, including her
therapists, about the effectson her of the sexual contactswith Shabazz. She explained thisby stating
that she did not want to jeopardize her chances of getting into an independent living program. As
for long-term effects of the assaults, the plaintiff testified that she had nightmares, flashbacks, fears
of peoplewho look like Shabazz and that Shabazz would come after her when hewasreleased from
prison, difficulty trusting men and staying in relationships, and difficulty in being around people,
with the result that she had not completed her education and had not held ajob for more than afew
months. However, in contrast to the period before she came to Linden Oaks, the plaintiff had not
been hospitalized for psychological care sinceleaving Linden Oaks; she stated that she had felt she
needed hospitalization on occasion but had to stay out of the hospital because she had no oneto care
for her young daughter.

120 Thedoctorswho treated the plaintiff also had divergent opinions regarding the effect of the
sexual contactswith Shabazz onthe plaintiff. Theplaintiff’scurrent treating psychiatrist, Dr. David
Powell, opined without reservation that the incidents had aggravated the plaintiff’s symptoms of
PTSD, magnified her trust issues, and continued to cause her depression and inability to maintain
relationships and employment. However, he acknowledged that his opinion was based on the
plaintiff’s disclosures during treatment and that he had not reviewed her medical records or
statements to the police, and he did not know the specifics of the sexual contacts, including how
many therewere. Dr. Powell also mistakenly believed that the plaintiff wasyounger (15 or 16 years

old) at the time of the incidents.

-10-
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21 Drs. Jasek, Sinnappan, and George Miguel (apsychiatrist), all of whom treated the plaintiff
while shewas at Linden Oaks, opined that her overall condition had improved during the course of
her stay at Linden Oaks. To support their opinions, they pointed to thefollowing facts. Theplaintiff
was able to take a GED course and a college art course during the winter and spring of 2003. She
did not report any nightmares, flashbacks, or other increased symptoms of PTSD after theincidents,
and the progress notes of her meetings with therapists after then generally noted her demeanor as
calm and cooperative and her affect as “bright.” In addition, none of the negative behaviors she
engaged in after theincidents (fighting, cutting herself, and an apparent suicide attempt inwhich she
looped an electrical cord around her neck) were new behaviors, and thusthe behaviors could be seen
simply as fluctuations in the plaintiff’s general conduct.

22  Ontheother hand, these same doctors a so acknowledged that the incidentslikely had some
immediate and long-term effects on the plaintiff. Dr. Jasek’s notes refer to the plaintiff being on
suicide precaution on January 24, 2003 (shortly after her birthday), and on February 5, 2003, there
isareferenceto “several incidents of self-harm” and participation in agroup attack on another girl.
At thefirst session after the sexual contacts had been reported to the police, the plaintiff had a“flat
affect” and was very tearful. Dr. Jasek stated that, in her professional opinion, Shabazz’s sexual
contacts with the plaintiff were amajor event in her experience at Linden Oaks, it was possible that
they could have aggravated the plaintiff’ sPTSD symptoms, and she could not concludethat they had
no effect on the plaintiff. Dr. Miguel stated that on February 20, 2003 (the day the incidents were
reported to police), hewent to the plaintiff’ sroom and found her lying on thefloor, rolling back and
forth, and making incoherent noises. When he met with her the following day, he saw cuts to her

left forearm, leg, and thigh. Based on his interaction with her on these dates, he believed that the

-11-
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plaintiff was experiencing an aggravation of her PTSD at thetime. It was possible that the sexual
contacts with Shabazz created a setback in the plaintiff’s treatment. It was also possible that they
aggravated the plaintiff’s PTSD long-term; he had not formed an opinion about this. Dr. Sinnappan
testified that the psychotropic medications prescribed for the plaintiff increased during her stay at
Linden Oaks. Specificaly, her dosagesfor lithium and Effexor wereincreased, and after disclosing
the incidents she was given anew prescription for Trazodoneto help her sleep. Despite hisopinion
that the plaintiff’s ability to cope with her feelings and to reduce her self-destructive behaviors
improved while she was at Linden Oaks, Dr. Sinnappan believed that the sexual contacts between
the plaintiff and Shabazz hurt her.

123 Dr. Bawden, thedefense expert who wasnot oneof theplaintiff’ streating physicians, opined
that the plaintiff experienced no permanent psychol ogical or emotional problemsstemmingfromthe
assaults. Hisopinionwasbased solely onreviewing the plaintiff’ smedical records, and he had never
met the plaintiff. Heviewed the sexual interactions between Shabazz and the plaintiff asconsensual
because there was no record that the plaintiff cried out for help or struggled against the attacks. He
acknowledged that the plaintiff felt “overwhelmed” by theincidentsand probably felt “repulsed” by
Shabazz' s advances, but the definition of PTSD in the DSM IV required that the patient have
feelings of fear, horror, or helplessness, and it did not appear that the plaintiff’ s feelings about the
incidents met this definition.

124  Where, ashere, theevidence presents substantial factual disputes, judgment notwithstanding
the verdict is not appropriate. “A trial court cannot reweigh the evidence and set aside a verdict
merely because the jury could have drawn different inferences or conclusions, or because the court

feels that other results are more reasonable.” Maplev. Gustafson, 151 IIl. 2d 445, 452 (1992). As

-12-
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our review is de novo, we are constrained by the same principle. Where there is evidence
“demonstrating a substantial factual dispute, or where the assessment of credibility of the witnhesses
or the determination regarding conflicting evidence is decisive to the outcome,” we may not enter
judgment notwithstanding the verdict. Id. at 454. Under such circumstances, ajudgment n.o.v. is
improper even if the verdict was against the manifest weight of the evidence. 1d. at 453. Here, the
evidence demonstrates a substantial dispute over the existence and degree of harm flowing from the
defendants' negligence. Similarly, the jury’s resolution of this issue necessarily included
assessments of the witnesses' credibility. The trial court’s denial of the motion for judgment
notwithstanding the verdict therefore was correct.

125 Motion for aNew Tria

126 Theplaintiff also arguesthat she wasentitled to anew trial because of multiple errorsin the
trial court’s rulings that denied her afair trial of her claims. Courts apply different standards to
requests for judgment n.o.v. and requestsfor new trials. Maple, 151 11l. 2d at 453-54. Although the
standard for granting anew trial isnot quite as strict asthat for entering judgment n.o.v., anew tria
should be granted only where the jury’s verdict is against the manifest weight of the evidence.
Lisowski v. MacNeal Memorial Hospital Ass'n, 381 Ill. App. 3d 275, 282 (2008). “ ‘A verdict is
against the manifest weight of the evidence where the opposite conclusion is clearly evident’ ” or
theverdictis* ‘unreasonable, arbitrary and not based on the evidence.” ” Maple, 151 111. 2d at 554,
quoting Villav. Crown Cork & Seal Co., 202 I1l. App. 3d 1082, 1089 (1990).

127 Theplaintiff pointsto claimed errorsinvolving her opening statement of the caseand the jury
instructions. In response, the defendantsfirst argue that we need not reach the errors raised by the

plaintiff because al of them relate to the questions of negligence, and we should uphold the jury’s

13-
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verdict even if al of the plaintiff’s contentions are correct, under the “two-issue” rule. The
defendants also argue that, even if we were to consider the substance of the plaintiff’s arguments,
they have no merit. We agree with the defendants’ first contention.

128 The “two-issue’ rule applies when the party that prevailed at trial has raised at least two
claimsor defenses, and thejury hasreturned ageneral verdict without making any specified findings
of fact. Inthat situation, where no special interrogatorieswere submitted that would detail thejury’s
reasons for its verdict and the verdict is therefore silent, it will be presumed that the jury found in
favor of the prevailing party on al of the claimsor defensesit raised. Strino v. Premier Healthcare
Assocs., P.C., 365 Ill. App. 3d 895, 904 (2006). When the losing party seeks a new trial, the
application of the two-issue rule means that no new trial may be granted unless the verdict cannot
be sustained on any of the claimsor defensesraised. “Whenthereisageneral verdict and morethan
one theory is presented, the verdict will be upheld if there was sufficient evidence to sustain either
theory.” Witherell v. Weimer, 118 Ill. 2d 321, 329 (1987); accord, Lazenby, 236 III. 2d at 101.
129 Thedefendantsin this caseraised two defenses: they contended that they were not negligent
in their actions, and they also contended that any negligence of theirs was not the proximate cause
of any harm to the plaintiff. The defendants argue that, under the two-issue rule, the jury must be
presumed to have found in their favor on both of these defenses. However, al of the errors raised
by the plaintiff relate only to the jury instructions on negligence, and none attack the instructions
regarding proximate cause or damages. The defendants argue that, because thejury’ sverdict could
be explained as afinding that the defendants' negligence did not cause the plaintiff any injury, the
verdict may be sustained on that ground without ever reaching the question of whether the trial

court’ s instructions on negligence were in error. See Tabe v. Ausman, 388 III. App. 3d 398, 404
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(2009) (where the jury returned a general verdict in favor of the defendants, it would be presumed
that the jury accepted both the defendants defenses of non-negligence and no proximate cause).
130 Wetherefore examine whether the verdict can be sustained as being based on the theory that
the defendants’ acts and omissions did not cause the plaintiff any injury. Inthe context of arequest
for anew trial, the issue is whether a jury verdict that rested on this theory would be against the
manifest weight of the evidence. Lazenby, 236 IIl. 2d at 102. Wefind that averdict resting on this
ground would not be against the manifest weight of the evidence, for the same reasons we detailed
in analyzing the motion for judgment notwithstanding the evidence. The evidence regarding the
effects of the incidents on the plaintiff was conflicting, especially given the plaintiff’s own
admittedly mixed reactions to Shabazz’ s advances, and the evidence that the plaintiff was able to
continue her educational studiesat Linden Oakseven after theincidents. Whiletherewas sufficient
evidence from which the jury could have concluded that the plaintiff was harmed by the incidents,
there was also sufficient evidence to support the conclusion that the plaintiff did not object to the
advancesinitially and did not suffer any lasting harm from them, and that any residual difficulty in
functioning was due to other causes. If we were considering this evidence as the trier of fact, we
might well conclude that, on the evidence described above, the plaintiff carried her burden of
proving that the defendants' negligence caused her harm. Wearenot in that position, however, and
where the evidence is conflicting we may not substitute our view of that evidence for the jury’s
determination. Aswe cannot say that the jury’ sverdict was unreasonable, arbitrary or not based on
theevidence (Maple, 151111. 2d at 554), thetrial court did not abuseitsdiscretionin refusingto grant
anew tria.

131 Summary Judgment on Negligent Hiring Claim

-15-
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132 The plaintiff’s last argument on appea is that the trial court erred in granting summary
judgment inthe defendants’ favor on her claim of negligent hiring. A motionfor summary judgment
is properly granted where the pleadings, depositions, admissions, and affidavits establish that no
genuineissue of material fact exists and that the moving party is entitled to judgment as a matter of
law. 735 ILCS 5/2-1005 (West 2008); Gaylor v. Village of Ringwood, 363 Ill. App. 3d 543, 546
(2006). Wereview thegrant of summary judgment denovo. loerger v. Halverson Construction Co.,
Inc., 232 111. 2d 196, 201 (2008).

133 Thedefendants motion for summary judgment on the negligent hiring claim was premised
on the following undisputed facts. Shabazz was convicted of cocaine distribution in Wisconsin in
1990. At thetime of hisconviction, his name was Jeffrey M cGee; he changed his nameto Shabazz
after getting out of prison. Over ten years after his conviction, Shabazz applied for employment at
Linden Oaks Hospital in April 2001. He was hired in November 2001.

134 The defendants’ contract with the Department of Children and Family Services (DCFS)
required them to comply with section 385 of title 89 of thelllinois Administrative Code (89 111. Adm.
Code 385.10 et seg. (2010)) in performing background checks on their employees. Section 385.20
defines* background check” asincluding checksof the lllinois Sex Offender Registry and the Child
Abuse and Neglect Tracking System (CANTS), and the submission of the employee’ sfingerprints
to the lllinois State Police. 89 Ill. Adm. Code 385.20 (2010). Section 385.30 provides that such
background checks must be done asacondition of employment for all employees. 89111. Adm. Code
385.30(2010). Thedefendantschecked Shabazz' snamewiththelllinois Sex Offender Registry and
CANTSand submitted hisfingerprintsto the lllinois State Police. The checksof the databaseswere

negative, indicating that there were no records of Shabazz having been convicted of a sex crime.
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The lllinois State Police reported that Shabazz had no criminal convictions in Illinois. On his
application, Shabazz checked the box indicating that he had not been convicted of afelony nor pled
guilty to acrime.

135 Thedefendantsarguedthat, onthesefacts, they complied with theapplicableregulations (and
thus their contractual obligation to DCFS) in their background check of Shabazz. Further, to the
extent that they might have owed aduty of carein hiring other than that contained in theregulations,
proving such aclaim would require expert testimony asto the standard of care required of hospitals
such as the defendants, and the plaintiff had not disclosed any such expert opinions. Finaly, the
defendantscontended that evenif they had breached their contractual and regulatory obligations, that
breach could not be alegal cause of the plaintiff’s injuries because notice of Shabazz's prior drug
conviction would not have made it reasonably foreseeable that he would sexually assault the
plaintiff.

136 The plaintiff responded by noting that the Illinois State Police report on Shabazz's
fingerprintswasdated March 3, 2003—two and ahalf yearsafter hewashired—raising theinference
that the defendants did not submit fingerprintsto the state police at the time of Shabazz’ s hiring but
instead waited until after Shabazz had beenterminated and wasunder investigation by theNaperville
police. Moreover, because therewasno copy of thefingerprintsin Shabazz’ sfile and the defendants
could not identify who submitted the fingerprints, there was a possibility that the fingerprints
submitted were not Shabazz's at all. The plaintiff pointed out that Shabazz also provided an
incorrect social security number at the time of hishiring. About six months after he was hired (and
before the plaintiff began her stay at Linden Oaks), the defendants were notified by the Social

Security Administration that the socia security number provided by Shabazz did not match his
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name. Thedefendantstook no further action regarding thisinformation and did not require Shabazz
to submit acopy of hissocial security card (which had been manually altered to show the incorrect
number). Had the defendantstaken these steps, the plaintiff argued, they might have discovered that
the number was not registered to Shabazz and that the social security card showed Shabazz’ sformer
name of Jeffrey McGee, thus increasing the chance that his criminal conviction would have been
discovered. The plaintiff noted that when the Naperville police began to investigate Shabazz in
February 2003, they promptly discovered his prior criminal record, suggesting that if the defendants
had taken the proper steps at the time Shabazz was hired they too would havelearned of hiscriminal
history. Finaly, the plaintiff pointed to the deposition testimony of Keller, the former director of
residential services at Linden Oaks Hospital, that Shabazz would not have been hired if the
defendants had known of his prior criminal conviction.

137 After ahearing, thetrial court granted the defendant’ s motion for summary judgment on the
negligent hiring claim, stating: “ There is no factual basisin this record to give rise to any liability
on the part of the hospital for negligent hiring as the hospital did not know nor could have known
of the defendant’ s[ Shabazz’ s] propensity towards sexual involvement withthisminor.” On appeal,
the plaintiff arguesthat thetrial court viewed theissue of proximate causetoo narrowly, and that the
evidence she presented (set out above) raised a material factua issue as to whether the defendants
failed to comply with the regulatory requirements for background checks and thus were negligent
in hiring Shabazz.

138 Inorder to maintain a claim for negligent hiring, a plaintiff must show that the employer
hired someone whom “the employer knew or reasonably should have known was unfit for the job

in the sense that the employment would place the employeein a position where his unfitnesswould
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create aforeseeabl e danger to others,” (Carter v. Skokie Valley Detective Agency, Inc., 256 I11. App.
3d 77, 80 (1993)), and that the hiring of the employee caused the plaintiff’s injury. Here, the
evidence presented by the plaintiff raised a genuine issue of fact as to whether the defendants
complied with their admitted duty to conduct a background check of the type required by the
applicable regulations. Those regulations required the defendants to conduct (or else submit to
DCFS an authorization for) a background check of an employee “as a condition of employment.”
8911l. Adm. 385.30 (d)(1) (2010). The phrase*asacondition of employment” clearly indicatesthat
the background check should be done at the time of hiring the employee. Lee v. John Deere
Insurance Co., 208 IIl. 2d 38, 43 (2003) (the plain language of a statute or regulation is the best
indicator of its intended meaning).

139 Here, however, the only evidence that the defendants submitted fingerprints to the Illinois
State Police as required comes from an Illinois State Police report dated March 3, 2003—two and
ahalf years after Shabazz was hired and in fact after Shabazz' s misdeeds had been reported and he
had been suspended. Astheplaintiff pointsout, the delay in submitting thefingerprints and thelack
of any testimony from the person who took and submitted Shabazz's fingerprints raises some
guestion as to whether the fingerprints submitted as Shabazz's were indeed his: if Shabazz's
fingerprints were taken at the time he was hired, why were they not submitted until after his
termination, and if the fingerprints were not taken at the time of his hiring, how and when were the
fingerprints taken? For that matter, we also note that the defendants cite no testimony or
documentary evidence that the checks of CANTS and the sex offender registry were performed at

the time of Shabazz's hiring. Thus, the record amply supports the plaintiff’s argument that the
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defendants may have breached their regulatory and contractual dutiesrelated to background checks
at the time they hired the plaintiff.

140 Thedefendants argue, however, that even if there was afactual question asto whether they
performed an adequate background check on Shabazz at the time he was hired, they cannot be held
liable unlessthat breach of their duty proximately caused the plaintiff’ sinjury. Proximate cause has
two components. Mann v. Producer’s Chemical Co., 356 Ill. App. 3d 967, 972 (2005). Thefirstis
cause in fact, that is, that the defendant’s negligence was “a material and substantial element in
bringing about the injury” (First Springfield Bank & Trust v. Galman, 188 11l. 2d 252, 258 (1999))
and it isreasonably certain that the injury would not have occurred but for that negligence (Mann,
356 Ill. App. 3d at 972). The second is legal causation, that is, “was the injury of atype that a
reasonabl e person would see as a likely result of [the defendants’] conduct?” Galman, 188 Ill. 2d
at 258-59. Whentheinjury isnot caused directly by adefendant’ snegligence but by theindependent
acts of athird person, the question becomes whether the intervening cause was “of a type that a
reasonabl e personwould seeasalikely result of” the negligence. Id. at 259. Althoughtheexistence
of proximate cause is usually to be decided by the trier of fact, if there is insufficient evidence to
establishthat, inanegligent hiring case, theemployer’ snegligence proximately caused theplaintiff’s
injuries, the employer may be entitled to judgment asamatter of law. Carter, 256 I11. App. 3d at 81.
141 The defendants argue that any negligence they may have committed in hiring Shabazz was
not the legal cause of the plaintiff’sinjuries. Specifically, they reason that because Shabazz’ s prior
conviction was not for a sex-related offense, it was not reasonably foreseeable that their possible
negligencein hiring Shabazz would posethe danger that eventually occurred, i.e., hissexual assaults

of the plaintiff.
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142 In support, the defendants cite three cases, Giraldi v. Community Consolidated School
District #62, 279 1ll. App. 3d 679 (1996), Strickland v. Communications & Cable of Chicago, Inc.,
304 111. App. 679 (1999), and Carter, 256 Ill. App. 3d at 82-83. The first two of these cases are
readily distinguishable on their facts. In Giraldi, a bus driver sexually assaulted a student. The
student brought a negligent hiring claim against the driver’s employer, which had failed to check
with his previous employer, who would have told them that the driver had been fired from his
previousjob for tardiness, absenteeism and irregular schedules. The court held that the employer’s
failure to discover this information did not render it liable for negligent hiring because the
information would not have madethe driver’ slater sexual assault reasonably foreseeable. Giraldi,
279 111. App. 3d at 692. Similarly, in Srickland, a cable company failed to do a background check
on cabl e repairman, but such acheck would only have disclosed driving violations and a suspended
license, neither of which would make the repairman’ slater sexual assault on acustomer reasonably
foreseeable. Strickland, 304 1ll. App. at 683. In both of these cases, the only information that the
employer would have discovered via the background check was of such minor misconduct that it
could not, as a matter of law, lead a reasonable person to foresee the type of serious assaults later
committed by theemployees. Here, by contrast, Shabazz’ s previousconvictionfor selling drugswas
a crime of moral turpitude (Fortman v. Aurora Civil Service Comnin, 37 Ill. App. 3d 548, 551
(1976)) that was serious enough to render him unfit for a position in which he was entrusted with
the careof minors(Mueller v. Community Consolidated School District 54, 287 I11. App. 3d 337, 342
(1997)). Keller' s statement that the defendants would not have hired Shabazz if they had known of

his convictionisaconfirmation of theforeseeability that harm could arisefrom hiring someonewith
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Shabazz’' s criminal history and the likelihood that a reasonable prudent person would take stepsto
avoidthat risk. Thus, thiscaseisdissimilar to Giraldi and Strickland and those cases areinapposite.
143 Thethird case on which the defendants rely, Carter, was decided on a different component
of proximate cause—cause in fact, not legal cause. In Carter, 256 Ill. App. 3d at 83, a security
guard, Harris, was hired without a background check because the supervisor knew him from a
previous security position he had occupied ayear earlier and believed that Harriswas still “in good
standing.” Had the supervisor done the background check, he would have discovered that, during
the previousyear, Harris had accumulated three criminal convictions (two for carrying aweapon of f
duty and one for aggravated assault and possession of marijuana). Harrislater kidnapped, sexually
assaulted, and murdered the victim, Emma. The victim was an employee at a gas station where
Harris had been assigned to work during the previous week. The assault did not occur at work,
however. Rather, shortly before his normal shift Harris arrived at the gas station and asked Emma
for a ride to a purported assignment at a different location, and she agreed. After examining
comparable cases, thereviewing court held that the security agency’ snegligencein hiring Harrisdid
not cause the victim’s injuries and death, because Harris's employment itself did not create the
necessary condition for the harm to occur:
“It wasnot thefact Harriswasasecurity guard that got him into Emma’ scar and proximately
caused her injuriesand death; it wasthe fact that she trusted him because she knew him from
work where he happened to be employed as a security guard. *** If we [alowed liability
under thesefacts] then wewould have had to find [the security agency] liableif, after leaving

the Amoco station alone, she had seen him on the street out of uniform and offered him a
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ride or if they ran into each other on aweekend at the supermarket. We do not believe that

the concept of proximate cause should be extended thisfar.” 1d. at 82-83.
In effect, the reviewing court held that, as amatter of law, Harris' s employment was not a* but for”
cause of the victim’sinjuries and death, because it was not the employment itself that gave rise to
Harris's access to the victim. The court therefore reversed the jury’ s verdict for the plaintiff.
144 Thedefendants notethat, just asin this case, in Carter the supervisor who failed to perform
the background check stated that he would not have hired the employee if he had been aware of his
criminal history. Id. at 79. They argue that, under Carter, any negligence on their part in hiring
Shabazz was not the proximate cause of the plaintiff’s alleged injuries. However, this argument
ignoresthe factual differences between thetwo cases. In Carter, the victim was someone who was
freetoreject her attacker’ srequest for aride and who wasin no way subject to hisauthority by virtue
of the position given to him by the defendant security agency. Here, by contrast, it was the fact of
Shabazz’ s employment at Linden Oaksthat provided him with accessto the plaintiff and ameasure
of authority and control over her. Thus, unlike the situation in Carter, here the defendant’ s hiring
of Shabazz was a cause in fact of the plaintiff’salleged injuries.
145 Finaly, thedefendantsarguethat the summary judgment intheir favor onthenegligent hiring
claim can be sustained because the jury eventually found in their favor at trial and thus, under the
two-issuerulediscussed above, it can be presumed that thejury would similarly reject theplaintiff’s
contention that their negligent hiring of Shabazz caused her any harm. However, ajury’s eventual
verdict on some claims may not be used to justify the entry of summary judgment on a different
claim before trial—an action that, by its nature, preventsthe jury from ever considering that claim.

See Abramsyv. City of Mattoon, 138 I1l. App. 3d 657, 663 (1986). Summary judgment may only be
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granted where the evidence presented demonstrates that no genuineissue of material fact existsand
that the moving party is entitled to judgment as a matter of law. 735 ILCS 5/2-1005 (West 2008).
The defendants have failed to meet that burden here, and we therefore reverse the entry of summary
judgment in their favor on the negligent hiring claim.

146 CONCLUSION

147 For al of the foregoing reasons, we affirm the judgment of the circuit court of Du Page
County astothe plaintiff’ sgeneral negligence, negligent retention and negligent supervision claims.
We also affirm the trial court’s order of May 19, 2010, denying the plaintiff’s posttrial motion for
judgment notwithstanding theverdict and for anew trial. However, wereversethetrial court’ sgrant
of summary judgment on the plaintiff’s negligent hiring claim and remand for further proceedings
on that claim.

148 Affirmed in part and reversed in part; cause remanded.
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